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NACWA: A Clear
Commitment to Our
Nation’s Waters
•

National trade association
for public wastewater &
stormwater utilities

•

Represents over 320 public
utilities of all sizes from
around the nation

•

Leader in legislative,
regulatory, legal &
communications
advocacy on the full
spectrum of clean water
issues

 Advance Rational, Thoughtful
& Sustainable Water Policy
 Protect Public Health & the
Environment

Key NACWA
Strategic Goals

 Promote Peer-to-Peer
Engagement & Learning
Among Utilities
 Increase Clean Water Utility
Advocacy Engagement
….All to:

 Elevate Clean Water
as a Top National
Priority!

Legislative
Update

 Passed House 351-10 & Senate on Unanimous
Consent in late December, Signed by President
Trump January 14, 2019
 Codifies EPA’s Integrated Planning Framework into
the Clean Water Act (CWA)

Water
Infrastructure
Improvement
Act (H.R.
7279)

 One of the most significant substantive changes to
CWA in decades

 Provides certainty to local communities pursuing
Integrated Planning
 Expands utilities’ ability to manage costs by
prioritizing and sequencing wastewater and
stormwater compliance obligations, as well as water
reuse projects, over more than one permit term
through use of compliance schedules
 Directs EPA to support the use of green infrastructure
in permits, consent decrees and settlement
agreements.
 Establishes, for the first time, a Municipal
Ombudsman office within EPA to act as a liaison
between EPA and the municipal regulated
community to help address regulatory concerns.

Reauthorization of Clean Water
State Revolving Fund (CWSRF)
•

Significant interest in Congress for reauthorizing Clean Water
Act (CWA) programs this year

•

H.R. 1497, the Water Quality Protection and Jobs Creation Act
of 2019
•

Would authorize largest increase ever for the CWSRF - $20
billion over 5 years

•

Would reauthorize several CWA programs through FY2024
•

CSO/SSO/Stormwater/Reuse grants to communities
($225M/yr)

•

Sec. 106 grants to States ($300M/yr)

NACWA’s requests:

Fiscal Year
2020
Appropriations

•

$3.4 billion for CWSRF
(double current level)

•

$2 million for advancing
Integrated Planning law
and establishing the new
Office of the Municipal
Ombudsman at EPA

•

$225 million for Sewer
Overflow and Stormwater
Reuse Municipal Grants

•

$1 million for Innovative
Water Infrastructure
Workforce Development
Program

Legal
Update

New England
Stormwater
Litigation

Can EPA Issue Permit
Requirements Beyond MEP?
•

Separate permits issues April 2016 – immediately
challenged and challenge consolidated in federal DC
Circuit

•

Permits effective July 2018, MS4s have filed NOIs but
reserved rights pending outcome of challenge

•

General prohibition language:
•

“Permittee shall reduce the discharge of pollutants
such that the discharges from the MS4 do not cause
or contribute to an exceedance of water quality
standards.”

 Sets specific terms regardless of whether a waterbody has TMDL
or not

Other Key
Elements of
MA/NH
Permits

 Imposes requirements beyond 5-year term of the permit
 Appendices include strict compliance schedules and mandate
specific SWM programs
 Requires permitted MS4 to impose numeric flow controls on new
development and redevelopment projects within service area

Is all this really “practicable”?

Status of Permit
Challenge
 Parties have been in mediation
 No agreement yet but good
progress being made – potential
solution in sight?
 This is permit written directly by
EPA, so outcome will be significant
in terms of national precedent on
MEP standard
 More to come!!

 Does CWA require NPDES permit when pollutants
originate from a point source but are conveyed to
navigable waters by a nonpoint source – groundwater
 US Supreme Court - briefing May 2019; oral argument
October 2019 term

Groundwater
Litigation

 Negative decision = extraordinary expansion of
discharges subject to requirements of NPDES program –
what about GI for stormwater?
 NACWA engaged on this issue for over 3 years; will file
brief

 NPDES program never intended/ill-suited to address such
discharges
 Other/better tools exist to regulate
 Quantify unintended consequences

 EPA Interpretive Statement: CWA NPDES Does Not
Regulate Point Source Discharges to GW

Regulatory Update

National
Stormwater
Regulatory
Initiatives

 Implementation of Phase II Remand Rule proceeding slowly but
steadily – depending where states currently are in their existing
Phase II permit
 Oregon one of first states out of the gate – likely we will see legal
disagreements/possible challenges in other states as well
 Clarification rule issued just last week to align eReporting rule with
Remand Rule – no substantive changes
 Integrated Planning a very important opportunity to take
advantage of now from stormwater permitting perspective – the
flexibility is there to be innovative, now we must take advantage
of it!

Stormwater
Permitting
Guide

 National Academy of Public Administration (NAPA)
report (published October 2017)
 Recommends major changes to EPA’s existing
methodology for evaluating ratepayer affordability
and utility financial capability

 EPA Draft Workplan (ongoing)

Affordability

 Exploring methodologies and thresholds
 Determining if current EPA guidance should be revised
or re-written
 Exploring how customer assistance programs can
impact rate increases on low-income customers using
new affordability methodology

 Water Sector Affordability Project (Completed May
2019)

 NACWA, AWWA, WEF engaged experts to develop an
alternative affordability framework that does not rely
on Median Household Income (MHI)
 Major takeaways:
 Recognizes individual households bear the total cost
of all water services (DW, WW, SW)
 No one metric can serve as a bright line for when
water service is affordable
 Policy must consider capacity of low-income
households and community’s financial capacity

 Court decision keeps 2015 WOTUS Rule in place in all 50
states
 New WOTUS Rule is a two-step process:
 Step 1: Repeal 2015 Clean Water Rule

Waters of
the U.S. Rule
(WOTUS)

 Step 2: Revise the definition of WOTUS

 Proposal published on February 14, 2019
 Omits “significant nexus”
 Tributaries, wetlands, lakes, ponds included if they affect
jurisdictional waters in a “typical year”

 60-day public comment period
 Final Rule possible by end of 2019

 MEP is a singularly unique standard for MS4s under the CWA
 CWA Sec. 402(p) replaced Sec. 301 standards for compliance
with WQS that apply to all other dischargers

Closing
Thoughts on
What is
“Practicable”

 Multiple federal courts have agreed with this position – no
requirement under federal law for strict compliance with WQS
 Disagreements we are having now revolve primarily around
what is practicable and what does practicable mean?
 Technology component?
 Cost component?
 Is definition of “practicable” iterative – does it change over
time?
 These questions will only get more complicated and more
critical over time – Courts and/or Congress may have the final
say
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Join NACWA.
Join the discussion.

For small and medium sized
wastewater & stormwater utilities
serving populations less than
75,000, join for $750-$1,000/year.

nacwa.org/membership

We are recognized leader in
national clean water advocacy,
but that’s only possible through
the unity of members nationwide.
Unity in Peer-to-Peer Support
Unity in Resource-Sharing
Unity of Expertise and Knowledge

www.nacwa.org/membership

